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BARNES, J., FOR THE COURT:

1. Roosevet Ford pled guilty in the Circuit Court of Coahoma County to burglary of a building other

thanadweling. Ford appedsthecircuit court’ sdenid of post-conviction relief, arguing (1) that hisorigina

indictment was defective, (2) that his indictment was improperly amended, (3) that his guilty pleawas not

entered knowingly and voluntarily, and (4) that he recaived ineffective assstance of counsd. Wefind that

the circuit court was not in error for dismissng Ford’s petition for post-conviction relief. Consequently,

we afirm.

SUMMARY OF FACTSAND PROCEDURAL HISTORY



72.  After pleading guilty to the charge of burglary of abuilding other than a dwelling, Roosevelt Ford
was sentenced by the Circuit Court of Coahoma County to two and one-half yearsin the custody of the
Missssppi Department of Corrections. Aggrieved, Ford filed a motion to vacate and set aside his
conviction and sentence, which the arcuit court initidly denied without addressing the merits of Ford's
contentions. The court held that it no longer had the authority to amend or dter Ford' s sentence, and that
Ford had failed to comply with the dictates of the Missssppi Uniform Post-Conviction Collateral Relief
Act, Miss. Code Ann. 8 99-39-1 et seq. However, indenying Ford’ s moation, the circuit judge provided
no findingsto support hisconclusions. From the denid of his mation to vacate and set aside his conviction
and sentence, Ford appealed to this Court. Both Ford and the State argued the merits of the denid of
post-convictionrdief asif the judge had ruled on the merits of Ford’s clam. We remanded the matter to
the drcuit court for the limited purpose of requiring the drcuit judge to make findings in support of his
conclusion that Ford’s motion did not comport with the Mississppi Uniform Post-Conviction Collatera
Relief Act. Our order aso provided that if on remand the court found that the motion should have been
treated as a matter of post-conviction rdief, then it should makefindings of fact and conclusions of law as
appropriate.

113. On remand, the court Stated that its decision to deny relief had been based on the fact that Ford
failed to follow the requirements of sections 99-39-9(1)(d) and (e) of the Mississppi Codein that Ford's
motion had contained neither a separate, sworn statement of facts within his knowledge nor a separate
gatement of facts not withinhisknowledge. However, “[i]n an abundance of caution,” the court proceeded
to address the meritsof Ford’ smoation. The court held that Ford' s guilty pleahad been entered knowingly

and voluntarily and that he had not suffered from ineffective assistance of counsd. Notably, the circuit



judgedid not address whether Ford’ s origind indictment was defective, or whether the indictment had been
improperly amended.

WHETHER THECIRCUIT COURTERRED IN DENYINGFORD’SMOTION
FOR POST-CONVICTION RELIEF

Standard of Review

14. Our gtandard of reviewing atria court’s denia of post-conviction relief iswell settled: The drcuit
judge srulings onfindings of fact will not be disturbed unless clearly erroneous; however, questions of lav
are reviewed de novo. Robinson v. State, 904 So. 2d 203, 204 (113) (Miss. Ct. App. 2005) (citing
Brown v. State, 731 So. 2d 595, 598 (16) (Miss. 1999)). While the issuesof whether Ford' s pleawas
knowingly and voluntarily entered and whether Ford suffered from ineffective assistance of counsd are
questions of fact, whether Ford' s indictment was defective isaquestion of law. See Williamsv. Sate,
772 So. 2d 406, 408 (18) (Miss. Ct. App. 2000) (citing Peterson v. State, 671 So. 2d 647, 652 (Miss.
1996)). Accordingly, we address the indictment issues de novo.

a. Whether the circuit court erredinfinding that Ford’s motion failed to meet the requirements of
the Mississippi Uniform Post-Conviction Collateral Relief Act

15. It waswithinthe lower court’ sdiscretionto deny Ford’ smotionfor faling to comply with sections
99-39-9(1)(d) and (e) of the Mississppi Code. The absence of aswornstatement of factsinamotionfor
post-conviction relief is sufficient reason to deny the motion. Newson v. State, 816 So. 2d 1035, 1037
(T5) (Miss. Ct. App. 2002) (citing Robertson v. State, 669 So. 2d 11, 13 (Miss. 1996)). However, it
gppears to this Court that notwithstanding these omissions, Ford’s motion substantially complied with the
requirements for a motion for post-conviction relief.

T6. Section 99-39-9 of the Mississppi Code setsforth the forma requirements of a motion for post-

convictionrdief. SeeMiss. Code Ann. § 99-39-9(Supp. 2004). In consideration of section 99-39-9(4),



only substantial complianceis needed to meet the requirementsfor amationof post-conviction relief. See,
e.g., McDougle v. State, No. 2003-CP-01417-COA (1110-11) (Miss. Ct. App. May 17, 2005).
Further, though empowered to do so under section99-39-9(4), the court did not returnthe motionto Ford
asfalling to substantidly comply withthe provisons of section 99-39-9. See Miss. Code Ann. § 99-39-
9(4) (Supp. 2004). Inlight of these facts, we find that Ford's motion substantialy complied with the
requirements of section 99-39-9, and that the circuit court properly acted on the merits of Ford’'s motion
for pogt-conviction relief on remand.

b. Whether Ford’ s guilty plea was entered knowingly and voluntarily

17. Indenying Ford’ smotionto vacate and set aside his sentence, the court noted onremand that there
was nothing in the record to indicate that Ford' s guilty pleawas not givenknowingly and voluntarily. The
court below found that Ford signed a notarized petition in which he declared that he understood his
condtitutiond rightsto, inter alia, a gpeedy and public trid, to confrontation of witnesses, to testify in his
own defense and to ajury verdict. Furthermore, Ford acknowledged in the petition that he had not been
compelled or induced by any person to enter his plea of guilty. He stated that he offered his plea“fredy
and voluntarily and with full understanding of al matters st forth in the indictment,” and that the pleawas
made with the advice and consent of his atorney. Ford’ s petitionaso sated the minimum and maximum
sentences for the crime of burglary of a building other than adwelling.

118. The court a so noted that at the guilty plea hearing, Ford heard the explanation of the charge againgt
himand admitted that he committed the crime with which he was charged. Thecircuit judge explained the
minmum and maximum sentence for the crime, and Ford said he was aware of the punishment he could
face. Furthermore, Ford acknowledged that his attorney hed informed him of his congtitutiond rights and

dated that he understood them.



T9. Under thesefacts, the court found that Ford' s guilty pleawas givenknowingly and voluntarily. The
record supports the court’ s finding, and accordingly, we cannot say that his finding is clearly erroneous.
Ford' s assgnment of error iswithout merit.

c. Whether Ford suffered from ineffective assistance of counsel

910.  Onremand, the court determined that “[T]here is absolutely nothing in the record to support the
Petitioner’ sdam of ineffective ass stance of counsdl.” The court noted that Ford stated at his pleahearing
that he was satisfied with the services of his attorney and that he had no complaints. Additiondly, Ford
gated in his sworn petition, “| believe that my lawyer is competent and hasdone dl that anyone could do
to counsd and assst me, and | am fully stisfied with the advice and help he hasgiven me” Ladlly, the
court found that even had there been evidence of ingffective assistance of counsel, Ford suffered no
prejudice whatsoever.

11. Ineffective assstance of counsdl clams are judged by the standard st forth in Srickland v.
Washington, 466 U.S. 668, 687 (1984). The burden is on the defendant to show that (1) his counsel’s
performance was deficient, and (2) that the deficient performance prgjudiced his defense. Swington v.
State, 742 So. 2d 1106, 1114 (122) (Miss. 1999) (ating Srickland, 466 U.S. at 687). The Strickland
standard appliesto guilty pleasaswel. Richardson v. Sate, 769 So. 2d 230, 234 (110) (Miss. Ct. App.
2000) (ating Schmitt v. Sate, 560 So. 2d 148, 154 (Miss. 1990)). In order to prevail on a clam of
ineffective assstance of counsd, the defendant must overcome the strong presumption that his atorney’s
conduct “falls within a broad range of reasonable professond assistance’ by showing that but for the

deficient performance a different result would have occurred. Strickland, 466 U.S. at 694.



f12. Ford hasoffered no evidencethat hisattorney’ s performance was deficient, and our review of the
record uncovers none. Accordingly, we uphold the lower court’ sfindings of fact as they are not clearly
erroneous. Thisissue iswithout merit.

d. Whether Ford' sinitial indictment was defectiveinthat it did not givehim adequatenotice of the
charge of robbery of a building other than a dwelling

e. Whether the circuit court erred in amending the original indictment of “ burglary of dwelling”
to“ burglary of a building other than a dwelling” without first returning the indictment to the grand

jury

113.  Ford pled guilty to the charge of burglary of a building other than a dwelling but now attacks his
indictment as defective. However, avdid guilty pleaadmits al dements of a crimind charge and waives
al nonjurisdictiona defects contained in the indictment. Brooksv. State, 573 So. 2d 1350, 1352-53
(Miss. 1990) (citing Houston v. State, 461 So. 2d 720, 723 (Miss. 1984)); Griffinv. State, 824 So. 2d
632, 634 (12) (Miss. Ct. App. 2002). While the failure to charge an essentid element of the crime may
not be waived, Jefferson v. State, 556 So. 2d 1016, 1019 (Miss. 1989), Ford's indictment does not
suffer from such adefect. Ford Sgned anotarized petition to plead guilty in which he acknowledged that
his plea was given knowingly and voluntarily. Furthermore, the transcript of Ford's guilty plea hearing
makesit clear that he understood hisrights, the nature of the crime of burglary of abuilding other than a
dwelling and the sentence he wasfacing. In sum, he entered a vdid guilty pleaand thus waived his right
to chalenge the aufficiency of hisindictment. With thisin mind, we need not reach the merits of Ford's
motion; however, out of an abundance of caution, we will address them.

714.  Uniform Rule of Circuit and County Court Practice (URCCCP) 7.06 provides the required
contentsof anindictment: the name of the accused; the date onwhichthe indictment wasfiled ineach court;

a statement that the prosecutionis brought inthe name and by the authority of the State of Mississppi; the



county and judicid digtrict inwhichthe indictment is brought; the date, and if gpplicable, the time, onwhich
the offense was dleged to be committed; the Sgnature of the foreman of the grand jury issuing the
indictment; and the words “againg the peace and dignity of the state.” Further, the rule requires that an
indictment provide “a plain, concise and definite written Statement of the essentid facts condituting the
offense charged and shdl fully notify the defendant of the nature and cause of the accusationagaing him.”
Carroll v. State, 755 So. 2d 483, 487 (110) (Miss. Ct. App. 1999) (cting Gatlinv. State, 724 So. 2d
359, 366 (1132) (Miss. 1998)). Furthermore, as a generd rule, an indictment which tracks the language
of acrimind sauteis sufficient to inform the defendant of the charge againgt him. Stevens v. State, 808
S0. 2d 908, 919 (1131) (Miss. 2002) (citing Ward v. Sate, 479 So. 2d 713, 714 (Miss. 1985)).
M15. Ford'sinitid indictment stated:

Roosevet Ford ak/a“44,” late of Coahoma County, Mississippi, on or about April 10,

2003, inthe County and State aforesaid, and within the jurisdiction of this Court, did then

and there, unlanfully, wilfully, fdonioudy and burglarioudy to bresk and enter a storage

shed at 836 McKinley of the property of Reda James, Clarksdae, MS, withthe intent to

commit the crime of larceny therein.
116. Ford's indictment clearly contained the requisite eements of URCCCP 7.06 and tracked the
language of section 97-17-33 of the Mississippi Code. Section 97-17-33(1) provides:

Every person who dhdl be convicted of bresking and entering, in the day or night, any

shop, store, booth, tent, warehouse, or other building or private room or office therein,

water vessd, commercid or pleasure craft, ship, seamboat, flatboat, railroad car,

automohile, truck or trailer inwhichany goods, merchandise, equipment or vauable thing

ghdl be kept for use, sale, deposit, or transportation, with intent to sted therein, or to

commit any felony, or who shdl be convicted of bresking and entering inthe day or night

time, any building within the curtilage of a dwelling house, not joined to, immediately

connected with or forming a part thereof, shdl be guilty of burglary, and imprisoned in the

penitentiary not more than seven (7) years.

Miss. Code Ann. § 97-17-33(1) (Rev. 2000).



917.  Ford sindictment tracksthe language of section97-17-33 inthat it allegesa breaking and entering
of agtorage shed (“other building”) with the intent to commit larceny therein. The indictment gave himfull
notice that he wasto defend againgt a charge of burglary of a building other than a dwelling under section
97-17-33. Accordingly, we find Ford' s origind indictment to be without defect.

118. Ford dso damsthat the circuit judge erred in dlowing an amendment to hisindictment. On July
31, 2003, the court alowed an amendment “to charge the defendant with Burglary of a Building Other Than
a Dwdling as provided in Section 97-17-33 Missssppi Code of 1972.” Ford clams that this was a
Subgtantive amendment, and that as such, the court was obligated to return the indictment to the grand jury
for amendment.

119. Amendmentsto an indictment may be made only if the amendment is immaterid to the merits of
the case and the defense will not be prejudiced by the amendment. Forkner v. State, 902 So. 2d 615,
623 (126) (Miss. Ct. App. 2004). Amendments as to the substance of the charge, however, must be
made by agrand jury. 1d. “The test for whether anamendment to the indictment will prejudice the defense
is whether the defense asit originaly stood would be equaly avalladle after the amendment ismade.” 1d.
(ating Crawford v. State, 754 So. 2d 1211, 1219 (Y117) (Miss. 2000)). The amendment in Ford' s case
isclearly one of form rather than substance, and in no way prejudiced his defense. Asmentioned above,
Ford's origind indictment tracked the language of section 97-17-33 of the Missssippi Code; the
amendment merdly dlarified the indictment to include the section number of the crime withwhich Ford was
charged. Ford's defense would have been the same under the origina indictment or the amended

indictment; thus, the lower court did not err in dlowing the amendment to Ford' sindictment.



920. As mentioned above, Ford entered a vdid guilty plea and thus walved hisright to chalenge the
aufficency of his indictment. However, notwithstanding the waiver, Ford's clams that his origind and
amended indictment were defective are without merit.

21. THE JUDGMENT OF THE CIRCUIT COURT OF COAHOMA COUNTY DENYING
POST-CONVICTION RELIEF IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE
ASSESSED TO COAHOMA COUNTY.

KING, C.J., BRIDGESAND LEE, P.JJ., IRVING, MYERS, CHANDLER, GRIFFIS
AND ISHEE, JJ., CONCUR.



